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OCA 87-5979
7 December 1987

0S REGISTRY

MEMORANDUM FOR: Deputy Director for Administration
Director, Office of Security

C/ALD/0GC | 400io sag
C/ICAD/OGC -
FROM: Legislation Divieion STAT
ice of Congressional Affairs
SUBJECT: . Senate Polygraph Bill - S. 1904 '

’

l. Attached for your information is a copy of S. 1904,
("Polygraph Protection Act of 1987") the Senate version of the
recently passed House polygraph bill, H.R. 1212, Also attached
are the floor statements of its sponsors upon introduction. As
you can cee, the bill enjoys bipartisan sponsorship including
Senators Kennedy and Hatch, Chairman and Ranking Minority Member,
respectively, of the Senate Labor and Human Relations Committee.

2., S. 1904 has been referred to that Committee and the
Committee has scheduled a "markup" of the bill for Wednesday,
7 December 1987.

3. Subsections (a) and (b) of Section 7 of the bill address
the Agency's concerns in this matter by exempting from the bill's
coverage the Federal Government, the Agency, Intelligence
Community contractors and their employees (among other exemptions).
This exemption is identical to that contained in H.,R. 1212 and is
the one which the Agency and the Community have supported in
previous versions of this legislation.

4. We will continue to monitor the legislation and keep you
_ STAT

advised of development

Attachments:
(1) The bill, S. 1904

(2) Sponsor floor statements
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from polygraph tests, and the courts
are tncreasingly affirming this protec-
- On October 38, the Texas Supreme
y found that the

State mental health agency's use of
the polygraph tes
rights” protected by the Btate
constitution. The court went on to

of this approach. A number of employ-
er organizations which currently use
the test, including the American Asso-
ciation of Raflroads, the American
National

Mass Retallers Institute, the National
Retall Merchants’ Association, and the
Securities Industry Association have
endorsed this legislation, and 1 hope
that other users will accept the Jegisla-
tion as properly balancing their inter-

" ests with those of their employees. 1

urge the Senate to join in supporting
this Jegislation and expediting its en-
nctment into law.

Mr. President, 1 ask unanimous con-
sent that the text of the bill may be
printed in the Record. )

‘There being mo objection, t‘h: ::hm

e
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Be 42 enacted by the Senate and House of
Representalives of the Uniled Siates of
America in Congress assembled,
SECTION 1. SHORT TITLE. -

This Act may be eited as the “Polygrap
Protection Act of 1987™. .
MEC. 2. DEFINITIONS. .

As used in this Act:

TONGRESSIONAL RBCORD ZEENATE

against—

(A) any employee or prospective employee

::’}usu. de’i:nnu. or falls to take or

mhm!t”m:ledemu:w

(B) any employee or
o0 the basis of the results of any Ue detec-
tor test. or

€4) to -discharge, discipline, or In any

g

manner discriminate against an employee or iy

prospective employee because— .
_(A) such employee or prospective employ-
¢e has flled any complaint or instituted or
caused 10 be instituted any p

are customarily posted. .
SEC. 8, AUTHORITY OF THE SECRETARY. .
_ta) Ix GExzraL—~The Secretary shall—

Deceniber'l, 1087
~-11) tmue sush rules and seguiations as may

tlement of a pending action or complaint,
agreed to and signed by all the parties.
SEC. 1. EXEMPTIONS.

€8) No APPLICATION Y0 GOVERNMENTAL EM-
rLovsas.—The provisions of this Act shall
not apply with respect to the United States

- Government. a State or Jocal government,

or any political subdivision of s State or
Jocal government. -
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tory-agency.or- - .. C: 0t - tiohs by tie examiner tonce: -
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L ) wmtw ulam to sexual he!uv-

ptvvwedto%mmplomonte-

is
the employer; .
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the dale, time, and lJocation of the test, and

. 6f such sxaminee’s right to obtain and con-

‘Bult with Jegal counsel or an smployee rep-
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test;
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suspl- oont to terminate the test at any ttme; and

(g)dmnnouce lnformln:suehexmm-
muwllmlut.lonnmpooednnderthkno-

(m the Jegal rights and remedies sviflable

the examinee if the polygraph test s not

..amdueudln-ceordamewl ‘this Act; and
(Illiuleienlluhulndmedludm_

for; and
: lv)beneu.n!mlaumuophuommw ~ Becre

‘ing unions er labor organizations:

‘(B) the examinee s permm«ed to urml '

nate the test at any time; :
- (C) the examiner does not ask such exam-
inee any. question (technical or -relevant)
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polygraph tests in accordance with applics-
Dble State law. SBuch standards shall not be
satisfied merely because-an individual has
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Ssnducted » specific sumber of PolygTaph

®) Peaarrres —A polygraph
examiner, polygraph tralnee, or employee of
may disclose Informa

€1) the examinee or any other person spe-
cifically éesignated In writing by the exam-

GEC. 30 EVFECT ON STATE LAW.

This Act shal) act preempt any provision
of any State law that is more restrictive
with respect t0 the administration of te de-

employers in instances involving eco-
_momic loss or injury to an employer. In
other words, the bill attempts to strike
8 balance between our interest in pro-
tecting the rights of working men and
women throughout this Nation from
being wrongly condemned by a faulty
lie detector test and the need of em-
ployers to have some tools to combat
crime in the workplace. ..

wrongdoing and are permanently stig-
matized by the results of one lie detec-
tor test. According to Dr. David
Raskin, who is a professor of psycholo-
gy at the University of Utah and a
poted expert on polygraph examina-
tions, “Approximately 100,000 to
300,000 people may be mistrea

every year because of faulty polygraph

L EUENATE

and support his legislation. .
® Mr. MMETZENBAUM. Mr. President,
I am pleased to join my colleagues on
the labor and Human Resources Com-
mittee, Jed by the Chairman, Senator
Krnwppt, and the ranking minority
member, Senator HATCR, as an original
eosponsor of the Polygraph Protection
Act of 1987. ‘ :
Our._legal system protects citizens
subjected to polygraph testing by law
enforcement officials;  we regulate

- polygraph testing conducted by the

Pederal Government; dut currently
there 1s no Federal protection for mil-
lions -of American workers who must
take polygraph tests administered by

private employers. This bipartisan leg
rrects that situation by

testing in the workplace. -. - ..
Polygraph tests simply are not accu-
rate *lie detectors.” This dill does not
dan &l uses of polygraphs by private
employers. Instead it strikes a balance
between the concerns of workers and
the interests of employers. :
The bill bans polygraph use in the

ted two areas where the results are most

suspéct: preemployment screening and
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ployment opportunities every year—
pot because of their work records, but
rather because employers rely on inac-
curate lie detector tests. Honest work-
ers would be better off §f thelr employ-
ers made these personnel decisions by

simply flipping a coin! .

Certainly American workers must be
afforded the same protection from
polygraph tests which Is routinely
granted to indicted suspects in crimi-
nal proceedings. These people cannot
be forced to take polygraph tests, and
even the Justice Department opposes
the use of polygraph examination re-
sults in criminal trials as evidence of
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Suilt or_innocence, Yol many emplo
.unabbwpuanunnbelomd’-
-Gake Jie detector tests for any reason
whatsoever.

Mr. President, this bill will prohibit

" the wse of preemployment polygraph
tests—the ares of greatest abuse of ap-
plicants’ rights by potential employ-

ers. It does not, however, prohibit the

of

i

£

mwn.mysood friend lndconeuue
8enator CramsTon and 1 have -deter-
mmedtolntndmemneposiwry!n-
. stitution Affiliation Act. -

The Depository - lmtlwuon A -
luon ‘Act evolved from our consider-.

. htion of the Competitive Equality

: Banking . Act
dmedlnwhwe‘ruerthlsmrbe-
- Spite repeated attempts to achieve a

med upon the Federal Reserve’
compu'oner‘s abllity to grant ex-

ed underwriting powers to bank
holdlnz companies.- The moratorium -
-contained in CEBA was an outgrowth:
. of the desire constantly expressed Yy
the members of the Banking Commit-
“:ui‘:lled the Senate to have tuhln: 10
- €0 r '8 proposp! which wo re-
.Structure and :trwn’ﬁne the "overall |
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ve 10 .gain my support.-Rather
‘bevleweﬂumeualﬁaotthemm

"of my colleagues. Senator CRANSTON gop
tory -and I have determined that a proposal

- which is truly comprehensive in its ap-

proach should be get defore the com- -
-mittee for its consideration during the |
* ' . Cothmittee ;heirlnn that

morning. ‘
We. believe that the Depodtory in-,.

Banking
bennthh
suwuon Afffliation Act represent a
4ruly comprehensive approach. The

-Pepository Institution Affiliation Act
h eomprehemlve lesi:latlon designed

Hut. -expedlte the move toward
functional regulation of the financial
services industry and thereby-enha.nce
- the safety and soundness of federally
insured depository institutions and the
stability ~of - the Naﬂon% {inancial

3y-tem.
. Second, enhanee the qmllty of regu-

additional consumer benefits in the
domestic - ﬂnmdnl services market-
phoe:

. Fourth, - attnct more apltd to the
ﬂnmcm services industry which will
snable UK firms to compete more ef-
-fectively in the lntemtuom.l markeb-
'phce. and

-Fifth, create an alternative -regula-
tory system that would allow any type

©f business 20 engage in insurance, -

banking, securities, and real estate and
other financial services activities. -

oy W = oo -

sor

turing the Banking Industry. SR

In putun. forth this legislative pro- :
posal, the paramount public policy im-
plication which guided our efforts was
the enhancement of the safety and
soundness of -the financial .services
system—especially the banking and
8&L systems which have yet 1o weath-

er fully the Third World debt, farm -
Mmem loun sad real estate lotn

'rherefole. the lutmcturlnz con-
templlt:ed in this l_. will be accompa-
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